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Topics of Discussion:

❖ Program Objectives

❖ Background

❖ General Filing Requirements

❖ Timely Filed Return 

Form 1120-F Filing Requirements 
and Waiver Procedure
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Topics of Discussion (cont.):

❖ Failure to Timely File Form 1120-F

❖ Form 1120-F Waiver Process 

❖ LB&I Campaigns

Form 1120-F Filing Requirements 
and Waiver Procedure
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❖ Describe filing requirements for a foreign 

corporation (“FC”) engaged in U.S. Trade 

or Business (“USTB”)

❖ Explain the purpose of filing a protective 

return

❖ Describe the consequence for failing to 

timely file Form 1120-F per Section 882(c)

Program Objectives
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❖ List the factors considered when requesting 

a waiver for the filing deadline per 

Treasury Regulation (“TR”) § 1.882-4

❖ Explain the LB&I Waiver Process 

Procedures

❖ Explain the LB&I Compliance Campaigns

Program Objectives (cont.)

6



Whether or not a FC is required to file 

Form 1120-F

"U.S.  Income Tax Return of a Foreign Corporation"

depends on the source and character of 

income earned by the FC  

Background
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❖Sourcing rules -

➢IRC 861 - Sources within the U.S.

➢IRC 862 - Sources without the U.S. 

❖Character of income -

➢IRC 881 - Tax on income of FC not connected 

with U.S. business 

➢IRC 882 - Tax on income of FC connected with 

U.S. business 

Background (cont.)
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❖ A domestic corporation is one that was 

created or organized in the United States 

or under the laws of the United States, any 

of its states, or the District of Columbia. 

❖ A FC is one that does not fit the definition 

of a domestic corporation.

Background (cont.)
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❖ FDAP (Fixed and Determinable, Annual or 

Periodical) income includes Interest (other 

than OID ), dividends, rents, royalties, 

salaries, wages, premiums, annuities, 

compensation, and other FDAP gains, 

profits, and income. 

Passive Income
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❖Tax on FDAP income is withheld at 

source

➢ at a flat rate of 30%  

➢ at a reduced rate provided in a tax 

treaty with the United States

Passive Income (cont.)
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❖ The FC must file Form 1120-F for the tax year if it 

earns U.S. Source FDAP income and either –

➢ the amount of its tax liability was not fully 

satisfied by withholding at source 

➢ It makes a claim for the refund of an 

overpayment of tax (withholding at source in 

excess of its tax liability) for the tax year.

Passive Income (cont.)
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❖ The term “trade or business” generally 

includes activity for the production of 

income from selling goods or performing 

services. 

❖ A U.S. trade or business (“USTB”) includes 

activities that are conducted on a regular, 

continuous, and substantial basis in the U.S.

Active Income
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❖ If a FC is engaged in a USTB it is taxed on 

the income that is effectively connected to 

its USTB (“ECI”) 

❖ ECI is taxed at graduated corporate tax rate

❖ In general, a FC can only have ECI if it is 

engaged in a USTB 

Active Income (cont.)
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❖ A FC that IS engaged in a USTB at any 
time during the taxable year, or is “treated 
as” so engaged, is required to file Form 
1120-F (whether or not it has taxable 
income) to report the income effectively 
connected to its USTB

General Filing Requirements 
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❖ Form 1120-F must be filed on a timely 
basis and in a true and accurate manner in 
order for a FC to take deductions and 
credits against its effectively connected 
income

General Filing Requirements (cont.) 
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❖ If a FC is a qualified resident of a treaty 

jurisdiction it may only be taxed on its business 

profits attributable to a permanent 

establishment (“PE”) in the U.S. 

❖ The FC must file Form 1120-F to report the 

income earned from the PE

General Filing Requirements (cont.)
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Permanent Establishment (“PE”)

❖ A PE is defined, in part, as a fixed place of 

business through which the business of the 

enterprise is wholly or partially carried out 

❖ The nature and amount of activities that rise to 

the level of a PE are more narrowly focused than 

those that would give rise to a USTB 

General Filing Requirements (cont.)
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Protective Form 1120-F 

❖ A FC may conduct limited activities in the 

U.S. which it determines:

➢do not give rise to gross income which is 

effectively connected with the conduct of 

a USTB (ECI), or 

General Filing Requirements (cont.)
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Protective Form 1120-F 

➢has no U.S. tax liability under the provisions 

of an applicable income tax treaty 

▪ for example - it claims that its presence in 

the US does not rise to the level of a PE 

and, therefore, there are no business 

profits subject to US tax

General Filing Requirements (cont.)
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Protective Form 1120-F 

❖ A FC with limited activities can file a protective 
Form 1120-F reporting no income and no expenses.  
This allows the foreign corporation to -

➢ start the statute of limitations running, and 

➢ ensure that it will be entitled to claim 
deductions and credits if it is later  determined 
that the foreign corporation IS engaged in a 
USTB 

General Filing Requirements (cont.)
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The Form 1120-F Return must 

➢ Be true and accurate

➢ Be “timely” filed

➢ Include Form 8833 (treaty-based position)

The next slide illustrates the filing/withholding requirements

General Filing Requirements (cont.)
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USTB/ECI Flowchart

Foreign Corporation

Engaged in USTB
No USTB

US Source Foreign Source

FDAP or

capital gains

Other 

income

= ECI

Asset Use or Business 

Activities test, 1.864-4(c) 

30% withholding

US OFPB

is material factor

ECI 0%

US Source
Foreign 

Source

= 0%

FDAP

= 30% 

withholding
Not FDAP

= 0%

USTB prior years: 

Potentially ECI

Specific categories
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Sourcing rules 861-863

US source as ECI 1.864-4 Foreign source as ECI 1.864-5

ECI

§864 & Court cases

FIRPTA

23



Section 6072 - Time for filing income tax returns

❖ A FC that maintains an office or place of business 

in the United States  must file by the 15th day of 

the 4th month after the end of its tax year 

➢ Exception: A corporation whose tax year ends on 

June 30 must file by the 15th day of the 3rd 

month after the end of its tax year (September 

15) 

General Filing Requirements (cont.)
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Section 6072 - Time for filing income tax returns 

❖ A foreign corporation that does not maintain an 

office or place of business in the United States 

must file by the 15th day of the 6th month after 

the end of its tax year

Extensions: A foreign corporation may file Form 7004 to request a 6-month extension of time to file - it 
MUST be filed prior to the Section 6072 due date 

General Filing Requirements (cont.)
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Section 882(c)(2) provides that if a foreign 

corporation fails to “timely” file a true and 

accurate Form 1120-F, its deductions and 

credits may be disallowed.  If so, it would be 

taxed on its gross income. 

General Filing Requirements (cont.)
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❖ TR § 1.882-4(a)(3) provides the deadline for 

filing a "timely" return solely for purposes 

of section 882(c)(2).

➢ It provides that the return must be filed 

within 18 months of the due date (see 

Slides 24 & 25) set forth in Section 6072 

and the regulations thereunder 

General Filing Requirements (cont.)
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Timely Filed Return TR §1.882-4(a)(3)
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❖ TR § 1.882-4(a)(3)(ii) permits the Commissioner 
to waive the extended (18 month) filing deadline 
(discussed in Slide 27) which would allow the 
foreign corporation the benefits of deductions and 
credits on an untimely filed Form 1120-F 

❖ The regulation provides that the foreign 
corporation must establish, based on the facts and 
circumstances, that it acted reasonably and in good 
faith in failing to timely file

Failure to Timely File Form 1120-F
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❖ TR § 1.882-4(a)(3)(ii) cites 6 factors that 

the Service will consider when making a 

determination on waiving the filing 

deadline for Form 1120-F  (See Slides 33 

through 38)

Failure to Timely File Form 1120-F 
(cont.)
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Summary of waiver procedures process 

❖ Delinquent returns are required to be filed with the 

Ogden Campus (per Form 1120-F instructions) 

➢ Returns will not be accepted by the field per the 

February 1, 2018 interim guidance from 

Douglas O’Donnell, LB&I Commissioner 

➢ Excludes returns & related returns under exam               
https://www.irs.gov/pub/foia/ig/spder/lbi-04-0218-007.pdf

Overview of the Waiver Process
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Summary of waiver procedures process (cont.)

❖ Delinquent returns will be analyzed by field 

examiners as part of LB&I campaign strategy 

❖ Field examiners review and analyze the FC’s  

waiver request and make recommendations to 

grant or deny the waiver request based generally 

on the 6 factors in the regulations
https://www.irs.gov/pub/foia/ig/spder/lbi-04-0218-007.pdf

Overview of the Waiver Process
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TR § 1.882-4 factors to determine if  waiver 

will be granted:

1.Whether the corporation voluntarily 

identifies itself to the IRS as having failed to 

file a U.S. income tax return before the IRS 

discovers the failure to file; 

Overview of Waiver Process (cont.) 
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TR § 1.882-4 factors to determine if  waiver 

will be granted: 

2. Whether the corporation did not become 

aware of its ability to file a protective return 

(as described in TR § 1.882-4 (a)(3)(vi)) by 

the deadline for filing a protective return; 

Overview of Waiver Process (cont.) 
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TR § 1.882-4 factors to determine if  waiver 

will be granted: 

3. Whether the corporation had not previously 

filed a U.S. income tax return; 

Overview of Waiver Process (cont.) 
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TR § 1.882-4 factors to determine if  waiver 
will be granted:

4. Whether the corporation failed to file a U.S. 

income tax return because, after exercising 

reasonable diligence (taking into account its 

relevant experience and level of sophistication), 

the corporation was unaware of the necessity for 

filing the return; 

Overview of Waiver Process (cont.) 
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TR § 1.882-4 factors to determine if  waiver 

will be granted: 

5. Whether the corporation failed to file a U.S. 

income tax return because of intervening 

events beyond its control; 

Overview of Waiver Process (cont.) 
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TR § 1.882-4 factors to determine if  waiver 

will be granted: 

6. Whether other mitigating or exacerbating 

factors existed.

Overview of Waiver Process (cont.) 
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Summary of waiver procedures process 

❖Waiver Determination - The totality of the six 

factors (outlined in the previous slides) are 

considered in making a decision that the corporation 

acted reasonably and in good faith and no one factor 

is determinative.

Overview of Waiver Process (cont.) 
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Summary of waiver procedures process (cont.)

➢If exam recommends granting waiver – forward 

to the appropriate Cross Border Activities 

Director of Field Operations (DFO). 

• If the DFO does not agree with exam’s 

recommendation, the case shall be forwarded 

to the Waiver Committee for guidance

Overview of Waiver Process (cont.) 
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Summary of waiver procedures process (cont.)

➢ If exam recommends denial of waiver – forward to 

Waiver Committee 

• The Waiver Committee will forward their 

recommendation to the DFO 

▪ The DFO makes a final determination whether to 

grant or deny waiver.

Overview of Waiver Process (cont.) 
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Waiver Documents

1. Delegation Order 

2. Form 1120-F Waiver Procedure Memo –

Interim Guidance

3. Form 1120-F Waiver Procedure Guidelines 

4. Waiver Summary Analysis

5. Flow Chart of Procedures 

Waiver Process Implementation
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Flowchart of the Waiver Process
The Exam Team has been assigned the examination of a Form 1120-F

Waiver Process Implementation (cont.)

Does the filing of the Form 1120-F meet the relevant filing deadline under Treas. Reg. § 1.882-4(a)(3)(i) (as determined by the Exam Team)?

No

Has the taxpayer submitted a request for waiver 
under Treas. Reg. § 1.882-4(a)(3)(ii)?

Guidelines for Handling Delinquent Forms 
1120-F not applicable here.

No

No

Exam Team should make the taxpayer aware in 
writing of the option to request a waiver.

Does the taxpayer submit a request for waiver?

Yes

Exam Team should develop the facts relevant to 

the waiver and reach a recommendation to grant 

or deny and assemble Waiver Request 
Package.

Exam Team should continue with the 
examination of the Form 1120-F.

Yes

Yes

Go to slide after 
next

Grant Deny

Go to next slide

Is the Exam Team, with the concurrence of its Territory Manager, recommending to grant or deny the waiver 
request? 



Waiver Process Implementation (cont.)
If Exam Team is recommending to GRANT the Waiver Request

44

The CBA DFO will notify the CBA DFO Area Staff Assistant of his or her 

determination that the request for waiver should be GRANTED.  The CBA 

DFO Area Staff Assistant will communicate the determination to the Exam 

Territory Manager, the Exam Team Manager and the Waiver Committee. 
The Exam Team will notify the Taxpayer in writing of the determination.

As part of his or her further review, the CBA DFO may:

1. request clarification or additional information from Exam and/or

2. consult the Waiver Committee.

The CBA DFO will notify the CBA DFO Area Staff Assistant of his or her 

determination that the request for waiver should be DENIED.  The CBA 

DFO Area Staff Assistant will communicate the determination to the Exam 

Territory Manager, the Exam Team Manager and the Waiver Committee. 
The Exam Team will notify the Taxpayer in writing of the determination.

The CBA DFO Area Staff Assistant will review the Waiver Request Package.

Is the Waiver Request Package complete?

The CBA DFO Area Staff Assistant will forward the Waiver 

Request Package to the CBA DFO for his or her determination 
whether to grant or deny the request.

The CBA DFO Area Staff Assistant will contact the Exam Territory 

Manager about the incomplete package.  The Territory Manager will 
perfect the package and resubmit to the CBA DFO Area Staff Assistant.

The CBA DFO will review the Waiver Request Package and will make a determination to approve or deny the waiver.

No

Following the further review, does the CBA DFO agree with Exam to grant the request for waiver?

No

Yes

Yes

NoYes

Does the DFO agree with the Exam Team to grant the request for waiver based only on the review of the Waiver Request Pack



Waiver Process Implementation (cont.)
If Exam Team is recommending to DENY the Waiver Request

45

Is the Waiver Request Package complete?  

The CBA DFO Area Staff Assistant will forward the Waiver Request Package to 

the Waiver Committee.  (The CBA DFO Area Staff Assistant and the CBA DFO 

will assign a Territory Manager and a Team Manager that will serve on the 
Waiver Committee).

The CBA DFO Area Staff Assistant will contact the Exam 

Territory Manager about the incomplete package.  The Territory 

Manager will perfect the package and resubmit to the CBA DFO 
Area Staff Assistant.

The Waiver Committee will review the Exam Team’s recommendation and the Waiver Request Package.  The CBA DFO Area Staff Assistant will 
subsequently schedule a conference call with the Waiver Committee, the Exam Territory Manager and the Exam Team.

The CBA DFO Area Staff Assistant will review the Waiver Request Package.

The Team Manager on the Waiver Committee will then forward the waiver recommendation, or recommendations (if the Wavier Committee disagrees 
with the Exam Team) to the CBA DFO Area Staff Assistant.

The CBA DFO Area Staff Assist will forward the Waiver Request Package and recommendation(s) to the CBA DFO for his or her determination whether 
to grant or deny the request.

NoYes

As part of his or her further review, the CBA 
DFO may, as appropriate:

1. request clarification or additional 
information from Exam, 

2. request clarification or additional 
information from the Waiver Committee.

The CBA DFO will notify the CBA DFO Area Staff Assistant of his or her 

determination that the request for waiver should be granted or denied.  The 

CBA DFO Area Staff Assistant will communicate the determination to the Exam 

Territory Manager, the Exam Team Manager and the Waiver Committee. The 
Exam Team will notify the Taxpayer in writing of the determination.

Yes

Can the CBA DFO make his or her determination based solely on the review of the Waiver Request Package and recommendation(s)?

No



Campaigns

On January 31, 2017, the Internal Revenue Service 

announced the initial rollout of the Large Business and 

International (LB&I) compliance campaigns in its efforts to 

move towards issue-based examinations.

➢ 1120-F Delinquent Returns Campaign

➢ Form 1120-F Non-Filer Campaign
https://www.irs.gov/businesses/full-list-of-lb-large-business-and-

international-campaigns

LB&I Campaigns
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Exhibit: Form 1120-F (pg. 1 items)
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Exhibit: Form 1120-F (pg. 3 Sec. I)
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Exhibit: Form 1120-F (pg. 4 Sec. II)
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Questions?


